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JUSTICE JACKSON, NUREMBERG AND HUMAN RIGHTS
LITIGATION*

Paul L. Hoffman**

I would like to thank Albany Law School for organizing this
event. It is an honor for me to speak today alongside such
distinguished panelists.

Justice Robert H. Jackson thought that his role as the United
States chief prosecutor at Nuremberg was one of the most
important roles that he played in his distinguished career. He was
right about this and his impact was even greater than he thought.

I will speak about the impact of Justice Jackson and the
Nuremberg legacy on efforts to end impunity internationally. One
reason that I believe I was asked to be on this panel is because of
my extensive background in Alien Tort Claims Act litigation. I will
discuss the legacy of Nuremberg in human rights litigation in the
United States. I would like to think of myself as someone walking
in the shadows of Justice Jackson’s work to end impunity, trying to
hold individual human rights perpetrators accountable in the ways
that we have available to us in the courts of the United States.

In preparing this address, I reread Justice Jackson’s opening
statement at Nuremberg,' and I plan to use that as the organizing
principal of this talk. The eloquence and power of Jackson’s
opening statement contributed mightily, along with his conduct at

* Remarks from the panel discussion on “Wartime Security and Constitutional Liberty,”
which was part of the American Branch of the International Law Association’s International
Law Weekend, October 15, 2004. The panel was co-sponsored by the Robert H. Jackson
International and Comparative Law Program at Albany Law School in honor of Justice
Robert H. Jackson.

** Paul Hoffman is a partner in the law firm of Schonbrun De Simone Seplow Harris &
Hoffman LLP in Venice, California. He is the former Legal Director of the ACLU Foundation
of Southern California and the immediate past Chair of the International Executive
Committee of Amnesty International. He has litigated many cases brought under the Alien
Tort Claims Act and argued the case Sosa v Alvarez-Machain, 124 S. Ct. 2739 (2004), in the
United States Supreme Court.

' See Opening Statement for the United States of America by Robert H. Jackson, Chief of
Counsel for the United States at the Palace of Justice, Nl rnberg, Germany, November 21,
1945, reprinted in ROBERT H. JACKSON, THE NURNBERG CASE 30 (1947) [hereinafter Opening
Statement].
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the trial, to the incorporation of the basic Nuremberg principles into
modern international law.

At the time of the opening statement, as acknowledged by Justice
Jackson, the concept of victor’s justice swirled around the
undertaking and threatened the legitimacy of the Nuremberg
trials.”? The eloquence with which Justice Jackson advanced the
position that individuals had to be held accountable for their actions
contributed greatly to the acceptance of that principle by the
international community. This acceptance is embodied in the 1946
United Nations General Assembly Resolution accepting the
Nuremberg principles as fundamental norms of the international
legal system.’

Perhaps more importantly, however, this notion has been
accepted by both the international community and ordinary people
as a basic principal of international justice—that all men need to be
held accountable for their actions through the rule of law. As
Justice Jackson said: “We are able to do away with domestic
tyranny and violence and aggression by those in power against the
rights of their own people only when we make all men answerable
to the law.™

There is a long and well-known story about how efforts to
institutionalize the Nuremberg principles ran aground on the shoals
of Cold War politics after Nuremberg. However, the idea of
individual responsibility and accountability, which is at the heart of
the Nuremberg legacy, remained and emerged more strongly after
the Cold War ended. In the 1990s, in the aftermath of the genocide
in Bosnia, and then the genocide in Rwanda, the Nuremberg legacy
and the idea of individual accountability led in large part to the
creation of the ad-hoc tribunals for the former Yugoslavia’ and
Rwanda. Further, in the language of the statutes of those

2 “Unfortunately, the nature of these crimes is such that both prosecution and judgment
must be by victor nations over vanquished foes.” Id. at 33.

3 See Affirmation of the Principles of International Law Recognized by the Charter of the
NOrnberg Tribunal, G.A. Res. 95(I), U.N. Doc. A/64/Add.1, at 188 (1946).

4 See Opening Statement, supra note 1, at 93.

> See United Nations Security Council Resolution on Establishing an International
Tribunal for the Prosecution of Persons Responsible for Serious Violations of International
Law Committed in the Territory of the Former Yugoslavia, S.C. Res. 827, U.N. SCOR, 48th
Sess., 3127th mtg. at 1, U.N. Doc. S/RES/827 (1993); see also S.C. Res. 827, U.N. SCOR, 48th
Sess., 3127 mtg. (1993), reprinted in 47 YEARBOOK OF THE UNITED NATIONS 1993, at 440
(1994) (deciding to establish an international tribunal to bring cases concerning violations of
international humanitarian law committed in Yugoslavia).

¢ See S.C. Res. 955, UN. SCOR, 3453 mtg. (1994), reprinted in 48 YEARBOOK OF THE
UNITED NATIONS 1994, at 299 (1995) (deciding to establish an international tribunal to bring
cases committed in Rwanda which not only violated international humanitarian law, but also
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tribunals, the importance and legacy of Nuremberg is clear.’

One of the things I was struck by when rereading Justice
Jackson’s opening statement at Nuremberg was his explanation of
the difficulties facing those who were trying the Nazi war
criminals—the practical difficulties.® These difficulties included the
fact that there were no previously established tribunals, and, thus,
having no precedent to follow, some of the rules had to be fashioned
as they went along.’

With regard to the ad-hoc tribunals for Bosnia and Rwanda, I
think that Justice Jackson would have been very sympathetic to the
manner in which some of the early trials had to take place. For
example, in the Tadic trial, the defense asked for the elements of
the crime during the case and only received them at the end.'” The
ad-hoc tribunals could be criticized for that, but I think that what
Justice Jackson said about Nuremberg also applies to the ad-hoc
tribunals. It is possible, notwithstanding those practical difficulties,
to establish trials that are fair and that are seen to be fair by the
international community at large. Viewing the Tadic trial as a
whole, and the trials which have occurred since, the ad-hoc
tribunals should be seen as dispensing international justice of a
high standard.

Justice Jackson’s position was that when you are confronted with
the enormity of an evil of the kind that confronted him at
Nuremberg, it is possible to do justice that is perceived as fair to the
defendants, the victims and to the international community as a
whole, even in tribunals which require further development.

When one reads the opinions of the ad-hoc tribunals, it is obvious
that the Nuremberg principles have become a part of the very fabric
of the new international criminal law jurisprudence that is
developing in the Hague. It is clear that the Nuremberg legacy
continues with enormous impact.

constituted acts of genocide).

7 See S.C. Res. 955, U.N. SCOR, 3453 mtg., Annex 1 (1994), reprinted in 48 YEARBOOK OF
THE UNITED NATIONS 1994, at 300-04 (1995).

8 See Opening Statement, supra note 1, at 31-35; see also Brady O. Bryson, Remembering
Robert H. Jackson at Nuremberg Decades Ago, 68 ALB. L. REV. 9, 10-11 (2004) (giving an
excellent description of the realities faced by Justice Jackson in establishing the international
tribunal at Nuremberg).

® “It is true, of course, that we have no judicial precedent for the Charter. But
International Law is more than a scholarly collection of abstract and immutable principles. It
is an outgrowth of treaties and agreements between nations and of accepted customs.”
Opening Statement, supra note 1, at 85.

1% Prosecutor v. Tadic, No. IT-94-1-T (ICTY 1997), at http://www.un.org/icty/tadic/trialc2/
judgement/tad-tsj970714e.htm.



HOFFMAN(FINAL).DOC 7/1/2005 6:17 PM

1148 Albany Law Review [Vol. 68

This impact can also be seen in decisions in the various opinions
of the House of Lords in the Pinochet case,'' where the Nuremberg
legacy greatly affected the decisions rendered by the Law Lords. In
Pinochet, the decisions had to do with the extradition laws of the
United Kingdom,'? and the ultimate decision was open to criticism;
however, the Law Lords accepted the Nuremberg legacy as being an
essential foundation of the international criminal law system."
That principle of personal liability for certain international crimes
was, by the time of the decision, an accepted principal of
international law."

Moreover, efforts like the creation of the Convention Against
Torture,” so central to the Pinochet case, were motivated by the
same principle. The activism that led to the Convention Against
Torture is also attributable to the Nuremberg legacy, as the
Convention came about as the result of the international campaigns
against torture waged by non-governmental organizations seeking
to put into practice the essential Nuremberg idea—that every
individual must be held to account for international crimes
regardless of their station or official position. Thus, the Nuremberg
legacy may be seen as a driving force in non-governmental activism
and in judicial decisions, as well as in the emerging anti-impunity
framework that is emerging at the international level, as is further
evidenced by the principle of universal jurisdiction for human rights
crimes.

It is wvital for any international system wishing to thwart
impunity to establish mechanisms and institutions capable of
bringing offenders to justice. One cannot have an international
system of this sort without an international tribunal like the
International Criminal Court (“ICC”). It strikes me that our nation
needs, now more than ever, statesmen like Robert Jackson who
would dispel the objections to American involvement in the ICC,
and who could explain that it is in our national interest to support
human rights and adherence to the rule of law.

" Regina v. Bow St. Metro. Stipendiary Magistrate and Others, Ex parte Pinochet Ugarte
(No. 3), 1 A.C. 147, 189 (H.L. 1999).

2 See id. at 188, 292 (holding Senator Pinochet could be extradited under the United
Kingdom’s Extradition Act 1989 for offences of torture that occurred after December 8, 1988).

13 “Since the Nazi atrocities and the Nuremberg trials, international law has recognized a
number of offences as being international crimes.” Id. at 189.

4 See id. at 205 (deciding ex-heads of state could not be given immunity for acts of torture
after the creation of the Torture Convention and also recognizing torture as an international
crime).

5 See id. at 189 (noting that the Torture Convention required the United Kingdom to
recognize as criminal “all’ torture wherever committed worldwide”).















