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WRITTEN CONSTITUTIONS, DEMOCRACY AND
JUDICIAL INTERPRETATION: THE HOBGOBLIN OF
JUDICIAL ACTIVISM

Martin Edelman®

The world has become more democratic. With the collapse of the
Soviet Union and the end of the Cold War, ostensibly democratic
states have emerged throughout the areas formerly designated as
the Second and Third Worlds. The establishment of these new
regimes has usually been accompanied by the promulgation of
written constitutions that provide for some form of judicial review.
Because significant constitutional clauses are not self-defining, the
justices on the constitutional court must fall back upon extra-
constitutional ideas to aid their interpretations.

In the contemporary period, these extra-constitutional ideas have
invariably been democratic. The justices share the basic consensus
of their societies about the value of democracy. Moreover, in
justifying their decisions, the invocation of democratic norms is an
invaluable asset. Yet, there is considerable disagreement about
what democracy means and implies. Variety, not unanimity,
characterizes discussions about the nature of democracy. Stressing
different ideas, each democratic theory leads to a different
constellation of concepts for evaluating important political
questions. Since no one has ever devised a litmus test for
separating judicial from political issues, each democratic theory
leads to a distinct judicial interpretation.

It is not surprising, therefore, that differences about the meaning
of democracy are found in the opinions of justices sitting on
constitutional courts. It is the argument of this paper that we can
better understand judicial doctrines when we view them as
exemplars of widely-held theories of democracy than as products of
campaign labels such as judicial activism/self-restraint or
loose/strict constructivism.

* Department of Political Science, Rockefeller College of Public Affairs and Policy, University
at Albany. Prepared for presentation at the 2004 Albany Law Review Symposium, Issues
Facing the Judiciary, which was held at Albany Law School on October 28, 2004.
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The end of the Cold War had political repercussions that went far
beyond international relations. With the collapse of Russian
communism, nations within the former Soviet bloc established new
regimes, and Russia itself moved toward democracy. Democratic
structures seemed the only way to mobilize internal support and
held out the promise of international recognition. A corresponding
reaction occurred within the American-led bloc. The United States
no longer had an interest in supporting regimes solely on the basis
of their anti-communist credentials. Non-democratic regimes
within the American sphere of influence felt increasing pressure to
democratize, both to retain U.S. support and, perhaps, to obtain
internal legitimacy. Similarly, many “non-aligned” countries could
no longer benefit by playing Moscow off against Washington. As
U.S. President George H. W. Bush proclaimed in the wake of the
first Gulf War, there is indeed a “new world order.”

The United Nations now has 191 member states.! Thirty-four
have entered since 1991.> Not surprisingly, virtually all of the new
regimes have drafted new constitutions, since such documents have
become part of what it means to be an independent nation in the
contemporary world.

Modern constitutionalism was born in the United States. The
founders of the American Republic believed that a written
constitution would be their lasting contribution to the science of
politics.” Time has proven them right. Since 1787, with few
exceptions, the establishment of new political regimes all around
the world has been accompanied by the promulgation of a written
constitution. Only five member states of the United Nations have
never promulgated a formal, integrated written constitution.’

' See United Nations: List of Member States, available at http://www.un.org/Overview/
unmember.html.

2 Id. The end of the Cold War is dated from the collapse of the Soviet Union in August,
1991.

* See Austin Ranney, “The Divine Science”> Political Engineering in American Culture, 70
AM. POL. SCI. REV. 140, 146-47 (1976); GORDON S. WOOD, THE CREATION OF THE AMERICAN
REPUBLIC 1776-1787, at 594-95 (1969).

* These countries are Bhutan, Israel, San Marino, Saudi Arabia, and the United Kingdom.
See THE STATESMAN’S YEARBOOK: THE POLITICS, CULTURES AND ECONOMIES OF THE WORLD
296, 941, 1389, 1397, 1643-49 (Barry Turner ed., 2005) [hereinafter STATESMAN’S YEARBOOK].
In 1995, the Israeli Supreme Court held that it would henceforth consider the 11 Basic Laws
as Israel’s constitution. See C.A. 6821/93, United Mizrahi Bank Ltd. v. Migdal Coop. Village,
49(4) P.D. 221 (Isr. 1995). This holding is still hotly contested. See Martin Edelman, The
Status of the Israeli Constitution at the Present Time, 21 SHOFAR 1, 14-18 (2003) (noting that
many are not in accord with the court’s view that the Basic Laws should function as Israel’s

































