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JUDICIAL POLITICS: MAKING THE CASE FOR MERIT 
SELECTION 

Steven Zeidman* 

I am delighted to be here.  If you will bear with me, indulge me 
just a little bit of a personal reflection.  Prior to coming to CUNY 
Law School, I was the Executive Director of The Fund for Modern 
Courts, a court reform, non-partisan, statewide organization.1  
About five years ago, we were trying to figure out how to honor the 
memory of a former judge of the Court of Appeals, Hugh Jones.2  A 
group of us got together and thought: �Well, Hugh Jones was a real 
intellectual, in many ways a giant of the Court of Appeals�maybe 
we should create a lecture series with judges talking about issues 
affecting the judiciary.�  We realized pretty soon that we needed 
some help to make this a reality.  Albany Law School, through its 
then-Dean Thomas Sponsler, enthusiastically agreed to be a co-
sponsor.  Out of that collaboration was born the annual Judge Hugh 
R. Jones Memorial Lecture at Albany Law School.  So, for me it is 
full circle and especially delightful to be here talking about issues 
affecting the judiciary.  I thank the Albany Law Review for inviting 
me. 

Judicial selection: it is a wonderful opportunity to talk in an 
academic setting about something that is far from academic.  It 
certainly can be, but if right now you went into LexisNexis, 
Westlaw, Google, and the Index to Legal Periodicals, whatever 
works for you, and typed in �Judicial Selection Reform,� you would 
get buried in an avalanche of articles, probably from all fifty states.3  
 
* Associate Professor, CUNY School of Law.  J.D., 1981, Duke University School of Law.  I 
am grateful for the insightful comments and editorial assistance of Maria Catalina Curbelo 
and Robert Mandelbaum.  

1 See THE FUND FOR MODERN COURTS, at www.moderncourts.org (last visited Feb. 22, 
2005). 

2 The Albany Law Review devoted an issue to Judge Jones, 65 ALB. L. REV. 1�15 (2001), 
who delivered the oft-cited lecture, Cogitations on Appellate Decision-Making.  See Hon. Hugh 
R. Jones, Cogitations on Appellate Decision-Making, 34 REC. ASS�N B. CITY OF N.Y. 543 (1979). 

3 See, e.g., Selecting a Justice, PROVIDENCE J.-BULL., June 2, 2004, at 1; Leonard Post, 
Judicial Selection Reform Stumbles: New Study Shows Limited Progress, NAT�L L.J., May 3, 
2004, at 1; Judge Jay A. Daugherty, Keep Partisan Politics Out of the Judicial Branch, DAILY 
RECORD (ST. LOUIS), May 1, 2004, at 1; John Zimmerman, Using Ballot to Put Judges on 
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Judicial selection is on the national radar screen.  There is so much 
going on at so many levels.  For me, the main issue�the issue that I 
care most about�is whether to elect or to appoint our judges.  How 
do we want to create a judiciary?  That is what I will address. 

More specifically, where do our judges come from?  Or, putting it 
more relevantly for those who aspire to the bench, how do you 
become a judge?  I suggest to the students here that this is 
something you should be thinking about.  If judges in your 
jurisdiction are elected, you should begin, quickly, becoming 
politically active.  If judges are appointed, you should start to figure 
out how those systems operate.  I suggest to those with judicial 
ambitions that it is far from too early for you to begin thinking 
about these issues. 

So, where do we start?  I think by asking: what kind of a judiciary 
do we want?  And within that: what do we expect from the 
individuals who comprise this ideal judiciary?  Certain things, I am 
sure, feel very obvious.  Regardless of the system used to select 
judges, we can agree that our judges should be smart.  That is easy 
enough to state in principle, but how do we measure intelligence?  
Law school grades?  LSAT scores?  SATs?  How about an exam�a 
judge test or some kind of certification procedure?4  We could send 
judicial aspirants to pre-judge schools and see how they perform.5  
The simple truth is that trying to measure intelligence is harder 
than it might, at first blush, appear.  Think about other 
characteristics of the ideal judge, such as integrity and 
industriousness.  How can we ascertain whether someone has the 
requisite amount of those attributes?  That is part of the challenge, 
and I think that is why we have to figure out what the best system 

 
Bench Leads to Host of Difficulties, CHI. DAILY HERALD, Feb. 22, 2004, at 18; Michael J. 
Gerhardt, Judicial Selection as . . . Talk Radio, 39 U. RICH. L. REV. 909 (2005); Susie M. 
Dosik, Alaska�s Merit Selection for Judges, 21 ALASKA L. REV. 305 (2004); Gerald Stern, The 
Changing Face of Judicial Elections, 32 HOFSTRA L. REV. 1507 (2004); Perspectives: Judicial 
Elections Versus Merit Selection, 67 ALB. L. REV. 763�842 (2004).  The United States is not 
the only country wrestling with judicial selection issues.  See, e.g., Court to Select Judges from 
Ranks of Lawyers, Prosecutors, KOREA TIMES, Nov. 1, 2004; Baradan Kuppusamy, Ex-Judge 
Urges Reform of Judicial Selection, S. CHINA MORNING POST, Oct. 12, 2004, at 11; Clare Dyer, 
Selection of Judges Condemned as Biased, GUARDIAN (LONDON), July 2, 2004, at 3. 

4 See, e.g., Judith L. Maute, Selecting Justice in State Courts: The Ballot Box or the 
Backroom?, 41 S. TEX. L. REV. 1197, 1226 (2000) (suggesting that �states consider developing 
special examinations to be administered to all judicial aspirants�); John H. Langbein, The 
German Advantage in Civil Procedure, 52 U. CHI. L. REV. 823 (1985) (discussing the judicial 
certification process used in Germany).  

5 See, e.g., Luke Bierman, Beyond Merit Selection, 29 FORDHAM URB.  L.J. 851, 869 (2002) 
(�[p]rospective judges in many other countries are trained for the demands and 
responsibilities of judging at an early point in their careers�).  
















