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BOOK REVIEW

THE PENNSYLVANIA CONSTITUTION: A TREATISE ON
RIGHTS AND LIBERTIES.

By Ken Gormley, Esq., Principal Editor; Jeffrey Bauman, Esq., Joel
Fishman, Ph.D., Leslie Kozler, Esq., Associate Editors.
Philadelphia, PA: George T. Bisel Company, Inc., 2004. Pp. xxvii,
1000.

Reviewed by Shirley S. Abrahamson®

Chief Justice Ralph J. Cappy of the Pennsylvania Supreme Court
got it right in his Foreword. Professor Gormley has brought
together in one volume an in-depth analysis of Article I, the
Declaration of Rights in the Pennsylvania Constitution. Kudos
belong not just to Professor Gormley as principal editor, but also to
Attorneys Bauman and Kozler and Dr. Fishman as associate editors
and to the nearly three dozen professors, judges, prosecutors and
lawyers who contributed to this volume.

Since the 1970s, state supreme courts have increasingly looked to
state bills of rights and declarations of rights to determine the
people’s rights and liberties.! This renewed emphasis on, and
revitalization of, state constitutional law has been dubbed “new
judicial federalism.”

State courts have, without question, the power to interpret their
state constitutions differently than the United States Supreme
Court has interpreted parallel, analogous federal constitutional
provisions.” The issue state courts face many times each year,

* Chief Justice, Wisconsin Supreme Court; Member, Professional Board of Editors, State
Constitutional Commentary.

' See generally Robert K. Fitzpatrick, Note, Neither Icarus Nor Ostrich: State Constitutions
as an Independent Source of Individual Rights, 79 N.Y.U. L. REV. 1833 (2004).

2 See G. Alan Tarr, The New Judicial Federalism in Perspective, 72 NOTRE DAME L. REV.
1097, 1118 (1997).

> See, e.g., People v. Brisendine, 531 P.2d 1099, 1113 (Cal. 1975) (holding that "California
citizens are entitled to greater protection under the California Constitution against
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however, is whether and when state judges should engage in
independent analysis of the rights secured in the state
constitutions. The treatise provides the Pennsylvania Court’s
answer to these questions. In 1991, the Pennsylvania Supreme
Court declared it important and necessary that when a provision of
the state constitution is implicated, an analysis of the state
constitution be undertaken.*

The jurisprudence of state constitutional law, as the authors of
the chapters in the treatise repeatedly demonstrate, is not of recent
vintage in Pennsylvania. Pennsylvania has a rich body of case law
and historical material on the making of the constitutions and the
Declaration of Rights in the Pennsylvania Constitution dating to the
18th, 19th, and 20th centuries. According to Professor Gormley, the
Pennsylvania Supreme Court is the oldest court in North America,’
and the Pennsylvania Constitution, drafted in 1776, is twelve years
older than the federal Constitution.® The Declaration of Rights,
“which occupied a premiere place in the text,”” became a model for
numerous other state constitutions, and along with other state
constitutions, served as a “template for the United States
Constitution.”

For each of the twenty-eight provisions of the Declaration of
Rights, from section 1 on Inherent Rights of Mankind to section 28
on Prohibition Against Denial or Abridgment of Equality of Rights
Because of Sex, the Gormley text traces the long tradition of
autonomous examination of the Pennsylvania Constitution.
Sections 1 through 25 of the Declaration of Rights can be traced to
corresponding provisions in the constitutions of 1776, 1790, 1838
and 1874.° Section 26 (No Discrimination by Commonwealth and
Its Political Subdivisions, adopted in 1967), section 27 (Natural
Resources and the Public Estate, adopted in 1971) and section 28
(Prohibition Against Denial of Abridgement of Equality of Rights

unreasonable searches and seizures than that required by the United States Constitution");
State v. Kaluna, 520 P.2d 51, 58-60 (Haw. 1974) (finding that search and seizure proper
under federal constitutional law to be a violation of the Hawaiian Constitution); State v.
Johnson, 346 A.2d 66, 67-68 (N.J. 1975) (rejecting, under New Jersey Constitution, the
Supreme Court's standard for consent searches enunciated in Schneckloth v. Bustamonte, 412
U.S. 218, 248-49 (1973)).

* Commonwealth v. Edmunds, 586 A.2d 887, 894-95 (Pa. 1991).

5 THE PENNSYLVANIA CONSTITUTION: A TREATISE ON RIGHTS AND LIBERTIES 1 (Ken
Gormley et al. eds., 2004).
Id. at 3.
Id.
Id.
Id. at 897-900.
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Because of Sex, adopted in 1971) are of more recent origin.'

Twenty-seven chapters devoted to twenty-eight sections of the
Declaration of Rights account for the bulk of the treatise." These
twenty-seven chapters are put into context by the preceding three
chapters that present an overview of Pennsylvania constitutional
law, a national perspective of new judicial federalism and a history
of the Pennsylvania Constitution."” They are also put into context
by five succeeding chapters discussing Pennsylvania’s equality
provisions, due process under the Pennsylvania Constitution, the
right to privacy in the Pennsylvania Constitution, state action and
the Declaration of Rights, and amending the Pennsylvania
Constitution."

The treatise is not meant to be read cover to cover, although I
became so interested in the overview of Pennsylvania constitutional
law framed in a national and historical perspective that I did read
the first three chapters straight through, as I did the concluding five
chapters. I scanned the other chapters, stopping to read carefully
those chapters on topics with which I have had experience as an
appellate judge. I read with great interest, for example, chapter
eleven on searches and seizures (section 8 of the Declaration of
Rights) because the interpretation and construction of section 8 is
heralded as the most “prominent” example of the Pennsylvania
Supreme Court’s state constitutional law jurisprudence."” The text
examines state and federal constitutional history and demonstrates
that the Pennsylvania Supreme Court has repeatedly interpreted
the state constitutional search and seizure provision in the last
quarter of the 20th century to provide greater privacy rights than
are provided by the jurisprudence interpreting the Fourth
Amendment of the federal Constitution."

I also stopped to read chapter fourteen, discussing section 11 of
the Declaration of Rights, from beginning to end. This provision
declares, “All courts shall be open; and every man for an injury done
him in his lands, goods, person or reputation shall have remedy by
due course of law. . . .”"® This “right to a remedy” provision appears

1" Id. at 900.

' Chapter ten covers both Article I, Section 7 (relating to the right of free expression) and
Article I, Section 20 (relating to the right to assemble and to apply for redress of grievances).
Id. at 249.

2 Id. at 1-72.

* Id. at 731-875.
* Id. at 299.

B Id.

¢ Id. at 456.
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in some form in forty state constitutions, but not in the federal
Constitution.'”” The interpretation of a similar remedy provision in
the Wisconsin Constitution has divided the court." Thomas R.
Phillips, former Chief Justice of Texas, has written that although
the remedy guarantee has been significant in recent state cases, the
parameters of its application have not yet been established.”
Attorney Donald Marritz (the author of chapter fourteen) traces the
history of the remedy provision from the Magna Carta to the
current Pennsylvania Constitution and case law, concluding,
“Pennsylvania courts have not been entirely consistent in
construing these phrases—a situation by no means unique to this
state.”®

This treatise is a well-written, well-researched, comprehensive
reference guide to Pennsylvania constitutional history, politics, and
law. Readers will find what they are looking for. It is easy to read
and to use. It has a detailed and helpful table of contents and
general index. It also contains an appendix with the texts of
Pennsylvania Constitutions and an appendix tracing the sections of
the Declaration of Rights through the various constitutions.
Various tables and a bibliography add to the ease of use and
research value of this treatise. One table refers the reader to each
page or chapter discussing each section of the Declaration of Rights;
a Table of Cases refers the reader to the page where each case is
cited. In addition, Dr. Fishman, Assistant Director for Lawyer
Services, Duquesne University Center for Legal Information,
Allegheny County Law Library, provides a lengthy bibliography of
Pennsylvania, federal and English primary and secondary sources.

Standing alone, this treatise is very valuable for Ilitigants
asserting their rights, lawyers, judges, historians, political
scientists, students, and anyone interested in Pennsylvania state
and local history. It is, however, also useful to persons outside the
State of Pennsylvania, even though references in the text to other
states are limited. The text is a valuable source of comparative
state law, especially when used with other available treatises.

7 Id. at 4517.

'8 See, e.g., Aicher v. Wis. Patients Comp. Fund, 613 N.W.2d 849, 873 (Wis. 2000) (Crooks,
dJ., dissenting); Tomczak v. Bailey, 578 N.W.2d 166, 183 (Wis. 1998) (Abrahamson, C.J.,
dissenting); Estate of Makos v. Wis. Masons Health Care Fund, 564 N.W.2d 662, 672 (Wis.
1997) (Bradley, J., dissenting).

1 See Thomas R. Phillips, The Constitutional Right to a Remedy, 78 N.Y.U. L. REV. 1309,
1313 (20083).

2 Gormley et al., supra note 5, at 476.
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The library on state constitutional law is growing. Professor
Jennifer Friesen’s two-volume State Constitutional Law: Litigating
Individual Rights, Claims and Defenses is now in its third edition,
supplemented with pocket parts.”’ Professor G. Alan Tarr has
overseen the publication of thirty-nine books on thirty-nine state
constitutions, from Alabama to Wyoming.”? In contrast with the
1000-page Gormley treatise devoted exclusively and intensively to
the Declaration of Rights, each of these state volumes is less
detailed, and each generally runs only about 300 pages and
discusses all the provisions of that state constitution, not only the
bills of rights but also the provisions governing the three branches
of government.

The Gormley treatise is a thought-provoking wealth of historical
and legal information and analysis. If you are interested in state
constitutional law—and I hope you are—you will enjoy your forays
into this text. My only disappointment is that the back cover of the
hefty treatise does not have a slit to hold annual supplements.
Professor Gormley, please be sure that this treatise is kept current.

2l Jennifer Friesen, STATE CONSTITUTIONAL LAW: LITIGATING INDIVIDUAL RIGHTS, CLAIMS
AND DEFENSES (2000).

22 See Center for State Constitutional Studies, at http://www.camlaw.rutgers.edu/statecon/
personnel.html.



