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JUDGE FUCHSBERG’S LEVITTOWN DISSENT: THE
EVOLVING RIGHT TO AN ADEQUATE EDUCATION

Helen Hershkoff*

The hope that all children in New York will one day enjoy the
benefits of an adequate education rests in no small part on Judge
Jacob D. Fuchsberg’s lone dissent in Board of Education, Levittown
Union Free School District v. Nyquist.'" Levittown upheld New
York’s system of public school financing against challenges that it
violated the state education clause and state and federal equal pro-
tection.” The decision left intact an educational system that each
year produced “thousands of high school children” in city school dis-
tricts who performed below their grade level in math and reading,
with some who were “totally illiterate” and others who could “read
the words [but] without accompanying comprehension.” Dissent-
ing, Judge Fuchsberg exhorted that “poor children, no less than
rich, and the Nation of which both are a part, are entitled to an edu-
cation that prepares today’s students to face the world of today and
tomorrow.”  Criticized by the majority for proposing a “result-
oriented resolution,” Judge Fuchsberg can now be appreciated for
having offered a dissent in its classic form—"an appeal to the brood-
ing spirit of the law, to the intelligence of a future day, when a later
decision may possibly correct the error into which the dissenting
judge believes the court to have been betrayed.”®

Writing in 1982, during the evolving “new judicial federalism,”’

* Professor of Law and Co-Director, Arthur Garfield Hays Civil Liberties Program, New York
University School of Law. I thank Stephen Loffredo for comments on an earlier draft.

' 439 N.E.2d 359 (N.Y. 1982) [hereinafter Levittown]; see Dean Howard A. Glickstein, A
Tribute to Jacob D. Fuchsberg, 12 TOURO L. REV. 1, 4 (1995) (referring to Judge Fuchsberg as
“the lone dissenter” in Levittown and describing Fuchsberg’s opinion as “express[ing] [Fuchs-
berg’s] strong commitment to education”).

? Levittown, 439 N.E.2d at 369-70.

* Id. at 372-73 (Fuchsberg, J., dissenting) (quoting Bd. of Educ., Levittown Union Free
Sch. Dist. v. Nyquist, 83 A.D.2d 217, 232 (2d Dep’t 1981)).

4 Id. at 375 (Fuchsberg, J., dissenting).

> Id. at 370 n.9.

¢ CHARLES EVANS HUGHES, THE SUPREME COURT OF THE UNITED STATES: ITS FOUNDATION,
METHODS AND ACHIEVEMENTS 68 (1936).

” See G. Alan Tarr, The New Judicial Federalism in Perspective, 72 NOTRE DAME L. REV.
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Judge Fuchsberg voiced an independent approach to state constitu-
tional interpretation, refusing to treat the state education clause as
“mere ‘statutory articulation™® or to apply federal rationality review
to state equal protection claims.” The majority recognized that the
state education clause requires the provision of “a sound basic edu-
cation.””® But the court, nevertheless, reflected an ambivalence to-
ward the idea of education as a constitutional right, insisting that
its “inclusion . .. is not to be accorded the same significance” as a
federal enumerated right “for purposes of equal protection analy-
sis.”!" Judge Fuchsberg, by contrast, offered a robust and independ-
ent approach to state positive rights, which he justified by an im-
plicit theory of federalism—stating that “primary concern for
education was to be that of the States rather than of the Union”"*—
and in “the pluralistic political process of which the Tenth Amend-
ment speaks.””” Emphasizing, moreover, the interconnection be-
tween a right to education and conventional civil rights,' Judge
Fuchsberg underscored the adverse racial effects of the state’s fi-
nancing system and their implications for democratic life and indi-
vidual development.'”” In addition, Judge Fuchsberg rejected the
majority’s reflexive application of federal minimal rationality to the
state’s equal protection clause,'® articulating an intermediate stan-
dard of review that he grounded firmly in state precedent.'” Judge
Fuchsberg’s dissent thus helped lay a foundation for an independent

1097, 1097 (1997) (defining “new judicial federalism” as “the increased reliance by state
judges on state declarations of rights to secure rights unavailable under the United States
Constitution” that “emerged during the early 1970s, following the appointment of Chief Jus-
tice Warren Burger to succeed Earl Warren on the U.S. Supreme Court, and [which] was en-
couraged by Justice William Brennan, a stalwart of the Warren Court”). For a discussion of
the development of the new judicial federalism from the perspective of Justice Brennan’s
writings on state constitutions, see Norman Dorsen, et al., Seventy-Fifth Anniversary Retro-
spective: Most Influential Articles, 75 N.Y.U. L. REV. 1517, 155456 (2000) (Helen Hershkoff’s
comment on William J. Brennan, Jr., The Bill of Rights and the States: The Revival of State
Constitutions as Guardians of Individual Rights, 61 N.Y.U. L. REV. 535 (1986)).

8 Levittown, 439 N.E.2d at 370 (Fuchsberg, J., dissenting).

° Id. at 374-75 (Fuchsberg, J., dissenting).

1 Id. at 369.

"' Id. at 366 n.5.

2 Id. at 370 (Fuchsberg, J., dissenting).

3 Id. (Fuchsberg, J., dissenting).

4 Id. at 371 (Fuchsberg, J., dissenting).

5 Id. at 375 (Fuchsberg, J., dissenting) (referring to “the spectre of an issue of discrimina-
tion involving the approximately 83% of the ‘minority’ people who reside in the intervenor
cities.”).

1 Id. at 374 (Fuchsberg, J., dissenting).

7 Id. (citing In re Estate of Fay, 375 N.E.2d 735, 738 (N.Y. 1978), appeal dismissed sub
nom. Buck v. Hunter, 439 U.S. 1059 (1979) (“[a]pplying a less than strict scrutiny, but yet not
a ‘toothless’ standard of review” to a statute precluding inheritance “by the paternal kindred
of an illegitimate”)).
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approach to state constitutional interpretation, giving effect to
rights that are integral to state charters but absent from the federal
constitution.'®

Judge Fuchsberg’s dissent, in particular, recognized the special
role of state courts in the elaboration of state positive rights, draw-
ing power from the “jurisprudence of legal realism” that Benjamin
N. Cardozo earlier helped to articulate.” Although the Levittown
majority acknowledged that New York’s funding system was marred
by “very real disparities of financial support,” it nevertheless held
that the educational clause—absent a claim that “educational facili-
ties or services . . . fall below the State-wide minimum standard”*'—
requires no more than the establishment of a “system” of free public
schools.” The justification for this approach, according to the ma-
jority, was the need for the court to avoid complex funding questions
that it placed outside the judicial domain.”® Against this formalistic
reasoning, Judge Fuchsberg urged a “realistic reading” of the state
education clause that recognizes the court’s collaborative relation to
the other branches of government in enforcing positive rights.*
Emphasizing that “life and law must not live in separate compart-
ments,”” Judge Fuchsberg carried forward the work of state com-
mon law courts in the search for “social justice” made famous by the
New York bench earlier in the century.?

'8 See Helen Hershkoff, Positive Rights and State Constitutions: The Limits of Federal Ra-
tionality Review, 112 HARV. L. REV. 1131 (1999) (discussing state court interpretive inde-
pendence in the enforcement of state constitutional positive rights).

1 See William E. Nelson, Brown v. Board of Education and the Jurisprudence of Legal Re-
alism, 48 ST. Louts U. L.J. 795, 801-03 (2004) (discussing Cardozo’s legal realist conception of
the law); see also WILLIAM E. NELSON, THE LEGALIST REFORMATION: LAW, POLITICS, AND
IDEOLOGY IN NEW YORK, 1920-1980, at 351 (2001) ( “Fuchsberg’s jurisprudence of compassion
arguably is the analogue of Cardozo’s jurisprudence of social justice through charity and thus
represents the continuation into the 1980s of the reform movement that had its earliest roots
in the 1920s.”) [hereinafter THE LEGALIST REFORMATION].

" Levittown, 439 N.E.2d at 363.

2 Id.

? Id. at 369 n.7.

B Id. at 369.

Because decisions as to how public funds will be allocated among the several services for

which by constitutional imperative the Legislature is required to make provision are

matters peculiarly appropriate for formulation by the legislative body (reflective of and
responsive as it is to the public will), we would be reluctant to override those decisions by
mandating an even higher priority for education in the absence, possibly, of gross and
glaring inadequacy—something not shown to exist in the consequence of the present
school financing system.

Id.

2 Id. at 370 (Fuchsberg, J. dissenting).

» Id. (Fuchsberg, J., dissenting).

% See THE LEGALIST REFORMATION, supra note 19, at 351 (2001); see William E. Nelson,
The Integrity of the Judiciary in Twentieth-Century New York, 51 RUTGERS L. REV. 1, 41-43
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Although Judge Fuchsberg’s dissent still awaits realization, it
marks an important step in the evolution of education as a human
right.”” Some commentators measure the worth of a dissent by its
“ability to persuade or convince another of the correctness of one’s
opinions.”® At the time, the Levittown majority dismissed the dis-
sent as mere “expostulation . .. properly to be addressed to the Leg-
islature.”” The New York Court of Appeals, however, has since re-
visited the constitutional issue and held that students in New York
City “are not receiving the constitutionally-mandated opportunity
for a sound basic education.”® Looking to achieve constitutional
compliance, the court recognized the need to show respect for legis-
lative prerogative,’! but also elaborated “signposts” to guide the par-
ties in developing an appropriate remedy.*”

In view of his forward-looking approach to state constitutional
positive rights, his understanding of the interconnection between
social and political rights, and his expression of a realist judicial
role, Judge Fuchsberg deserves a place among those “prophets with
hongg”—judges whose dissents influence, shape, and redefine the
law.

(1998) (discussing the importance of social justice to the New York Court of Appeals).

27 See C. Raj Kumar, International Human Rights Perspectives on the Fundamental Right
to Education—Integration of Human Rights and Human Development in the Indian Constitu-
tion, 12 TUL. J. INT'L & CoMP. L. 237, 240 (2004) (discussing an enforceable right to education
“as a ‘social constitutional right’ . . . indispensable to the empowerment of the citizenry”).

% Luke Bierman, The Dynamics of State Constitutional Decision-Making: Judicial Behav-
tor at the New York Court of Appeals, 68 TEMP. L. REV. 1403, 1406-07 (1995) (endorsing this
view and quoting Harold J. Spaeth & Michael F. Altfeld, Influence Relationships Within the
Supreme Court: A Comparison of the Warren and Burger Courts, 38 W. POL. Q. 70, 70 (1985)).

2 Levittown, 439 N.E.2d at 370 n.9.

3 Campaign for Fiscal Equity, Inc. v. State of New York, 801 N.E.2d 326, 340 (N.Y. 2003).

' Id. at 345.

2 Id. at 350.

3 ALAN BARTH, PROPHETS WITH HONOR: GREAT DISSENTS AND GREAT DISSENTERS IN THE
SUPREME COURT (1974).



