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EXAMINING THE DECLINE IN SUPPORT FOR MERIT 
SELECTION IN THE STATES 

Seth Andersen* 

Popular support for constitutional change from judicial elections 
to merit selection systems has declined significantly over the past 
three decades.1  The last state to adopt a merit selection system by 
constitutional amendment was New Mexico in 1988, and that was a 
compromise measure that retained contested partisan elections 
following initial appointment.2  Between 1940 and 1988, fifteen 
states adopted constitutional amendments to replace judicial 
elections with some type of merit-selection system for some or all 
levels of courts.3  Of these fifteen states, five completely abolished 
contested judicial elections; the remaining ten kept contested 
elections for some or all of their trial court judgeships.  The 1960s 
and 1970s were the real heyday of merit selection, with twelve of 
the fifteen constitutional amendments occurring between 1960 and 
1977.4  Five other state constitutions include merit selection 
provisions, but all of these states had existing systems of 
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1 For the purposes of this article, the term �merit selection� is used to refer to appointive 
state judicial selection systems in which a nominating commission screens applicants and 
provides a short list of names to the appointing authority, usually the governor, who makes 
the final appointment.  Under this definition, merit selection systems may or may not include 
such features as uncontested retention elections to secure additional terms, legislative 
confirmation of appointees, or reappointment and reconfirmation of judges for additional 
terms. 

2 See Anthony Champagne, The Politics of Judicial Selection, 31 POL�Y STUD. J. 413, 413 
(2003). 

3 See AMERICAN JUDICATURE SOCIETY, JUDICIAL MERIT SELECTION: CURRENT STATUS Table 
1 (2003), available at http://www.ajs.org/selection/sel_stateselect.asp (last visited Mar. 29, 
2004) (listing the dates of adoption of constitutional merit selection provisions).  The fifteen 
states that adopted constitutional amendments for merit selection of some or all state judges 
between 1940 and 1988 were, in order of adoption: Missouri (1940), Indiana (1960), Iowa 
(1962), Nebraska (1962), Colorado (1967), Oklahoma (1967), Utah (1967), Tennessee (1971), 
Florida (1972), Kansas (1972), Wyoming (1973), Arizona (1974), New York (1977), South 
Dakota (1980), and New Mexico (1988).  Id. 

4 See id. 
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gubernatorial appointment or legislative selection, or were admitted 
to the Union with merit selection included in their original 
constitutions.5  In addition, five other states have adopted 
constitutional amendments to provide for merit selection processes 
only in the filling of some or all midterm judicial vacancies; full 
terms in these states are still determined through contestable 
elections.6  In total, twenty-five state constitutions include 
provisions for some type of merit selection system. 

Proponents of judicial merit selection have suffered several 
setbacks of late, most recently in Florida in 2000 when all counties 
and judicial districts in the state voted overwhelmingly to reject a 
proposed local-option constitutional amendment to move from 
nonpartisan elections to merit selection and retention for circuit and 
county court judgeships.7  Ohio voters rejected a proposed merit 
selection amendment in 1987,8 and long-standing efforts in Illinois, 
Louisiana, Michigan, and Texas�among other states�have failed 
to gain legislative support.  The focus of judicial selection reform in 
the past decade has shifted decisively from the pursuit of 
fundamental, constitutional alteration of the methods of selection to 
statutory, regulatory, and voluntary measures such as public 
financing of judicial campaigns, contribution limits, and enhanced 
voter education efforts that are designed to improve, but not 
eliminate, contested judicial elections.  Advocates of traditional 
merit selection plans must ask themselves if their position remains 
a viable political option. 

There are a number of possible explanations for the decline in 
popular and political support for merit selection systems.  Philip 

 
5 See id.  Vermont (1967) and Connecticut (1986) added judicial nominating commission 

systems to the gubernatorial appointment provisions in their constitutions; Rhode Island 
(1994) replaced a legislative selection system with gubernatorial appointment through a merit 
selection process; Alaska and Hawaii included merit selection in their original state 
constitutions of 1959.  Id. 

6 See id.  Alabama (1950�1999 in six counties), Montana (1973), Kentucky (1976), Nevada 
(1976), and North Dakota (1976) adopted constitutional provisions for the use of judicial 
nominating commissions only for midterm vacancies.  Id. 

7 Howard Troxler, Merit-Based Selections Didn�t Fly, Rightly So, ST. PETERSBURG TIMES, 
Nov. 20, 2000, available at 2000 WL 26336976; see also DIVISION OF ELECTIONS, FLORIDA 
DEPARTMENT OF STATE, NOVEMBER 7, 2000 GENERAL ELECTION, available at 
http://election.dos.state.fl.us/elections/resultsarchive/ (last visited Mar. 30, 2004) (providing 
the complete election results for the 2000 general election, which proposed a constitutional 
amendment on merit selection for circuit and county court judges).  The Florida Constitution 
was amended in 1972 to provide for merit selection and retention for the supreme court and 
district courts of appeal, and for interim vacancies on the circuit and county courts. 

8 John D. Felice et al., Judicial Reform in Ohio, in JUDICIAL REFORM IN THE STATES 51, 65 

(Anthony Champagne & Judith Haydel eds., 1993). 
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Dubois�s study of merit selection proposals in the states between 
1941 and 1980 finds that the context in which the amendments 
were put forth had a significant influence on the likelihood of 
success.9  Those merit selection proposals that were part of larger 
judicial article reform packages or wholesale constitutional 
revisions were less likely to succeed than merit plans presented to 
the voters as a stand-alone measure or as part of a narrower 
package of judicial selection and tenure reforms.10  But Dubois�s 
study does not include the two most recent stand-alone proposals 
that were defeated handily in Ohio (1987) and Florida (2000).  Most 
commentary on and studies of judicial selection reform have focused 
either on popular response to ballot measures or on the dynamics of 
legislative support for merit selection proposals.  Few have 
considered the decline in support for merit selection in the broader 
context of popular support for and confidence in a range of 
institutions that play key roles in merit-based appointive systems, 
such as state executive and legislative branches and the organized 
bar.  The term-limits movement of the early 1990s, during which 
eighteen states adopted term limits for state legislators,11 reflects a 
growing mistrust of governmental institutions and public officials 
that correlates with the public reaction to merit selection proposals.  
Taken with the low level of public confidence in the legal 
profession,12 these factors may play an increasingly important role 
in shaping attitudes towards merit selection.  In addition, the 
interplay between public opinion regarding the effectiveness of the 
federal judicial selection process and public support for merit 
selection proposals in the states has not been explored in any 
significant way. 

Most of the twelve states that adopted merit plans between 1960 
and 1977 shared, at the time of adoption, a number of 
characteristics that may help to explain why they were more 
supportive of merit selection proposals than those states that have 
retained judicial elections.  With a few notable exceptions, the states 

 
9 See Philip L. Dubois, Voter Responses to Court Reform: Merit Judicial Selection on the 

Ballot, 73 JUDICATURE 238, 240�42 (1990). 
10 Id. at 241�42. 
11 Kevin M. Scott & Lauren Cohen Bell, Modeling Mistrust: An Event History Analysis of 

Term Limits for State Legislators 4 (presented at the Annual Meeting of the Southern 
Political Science Association, November 4�6, 1999), available at http://psweb.sbs.ohio-
state.edu/grads/kscott/spsa99.doc (last visited Mar. 30, 2004). 

12 AMERICAN BAR ASSOCIATION, PERCEPTIONS OF THE U.S. JUSTICE SYSTEM 49�50 (1999) 
(showing that only fourteen percent of those who responded to a survey indicated a high level 
of confidence in the legal profession and lawyers). 
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adopting merit plans in the 1960s and 1970s had relatively small, 
largely non-urban populations that were fairly politically and 
demographically homogenous.13  It is well beyond the scope of this 
article to conduct a comprehensive comparative analysis of 
contemporary state-by-state public opinion data regarding 
confidence in governmental institutions, any available exit polling 
regarding merit selection proposals, and key demographic 
characteristics of the states that adopted merit selection plans.  It is 
reasonable to suggest, however, that voters in states adopting merit 
plans did so at least in part because their dispositions towards 
governmental institutions and their demographic characteristics 
made them more receptive to merit selection proposals than their 
counterparts in larger, more urban, and more demographically and 
politically diverse states.  Further study of the relationship between 
public attitudes towards governmental institutions and the legal 
profession and popular support for merit selection is needed to 
determine whether these factors had, and might have in the future, 
any influence on the viability of merit selection amendments. 

Of course, the success or failure of merit selection proposals is 
also heavily influenced by the arguments made in support of and in 
opposition to them.  Generally speaking, proponents argue that 
merit selection eliminates the negative influences of money and 
campaigning, which compromise the integrity and independence of 
the judiciary, and that nominating commissions place more 
emphasis on professional qualifications, thus producing better-
qualified nominees for judicial office than elective or purely 
appointive systems do.  Many observers have also argued that 
judicial elections are fundamentally incompatible with the 
countermajoritarian role that judges are required to fulfill in a 
republican form of government.  These are complex arguments that 
are notoriously difficult to boil down into catchy sound bites or 
bumper sticker slogans.  They are also arguments that can be 
viewed as elitist and anti-democratic, especially given the long 
history that judicial elections enjoy in most states that use them. 

Opponents of merit selection have a much simpler and more 
populist retort to the advocates of merit selection, the essence of 
which is, �don�t let them take away your right to vote on judges.�  In 
this argument, �them� represents the organized bar and segments of 

 
13 The demographic characteristics of Tennessee (1971), Arizona (1972), Florida (1972), and 

New York (1977) differed from the smaller, more homogenous states that adopted merit 
selection during the 1960s and 1970s. 














