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PERSPECTIVES: JUDICIAL ELECTIONS
VERSUS MERIT SELECTION

ERODING THE PUBLIC’S CONFIDENCE IN JUDICIAL
IMPARTIALITY: FIRST AMENDMENT FEDERAL
JURISPRUDENCE AND SPECIAL INTEREST FINANCING
OF JUDICIAL CAMPAIGNS

Justice Paul J. De Muniz*

The tension between the popular election of judges and the
performance of the judiciary’s core functions—impartiality and
dedication to the enforcement of the rule of law regardless of the
perceived popular will—has long been the subject of serious debate
among scholars of various disciplines.1  Nevertheless, judges
continue to be selected by popular vote in the majority of states.” In
fact, despite efforts in a number of states to change the method of
judicial selection to some form of appointive/merit system, no effort
has been successful in the last twenty years.” That is so even
though voters admit that they often know little about the judicial
candidates for whom they are voting.*

* Justice, Oregon Supreme Court; J.D., Willamette University College of Law, 1975; B.S.,
Portland State University, 1972.

' See, e.g., Symposium, Selection of State Appellate Judges, 39 WILLAMETTE L. REV. 1251
(2003).

> Thirty-nine states have judicial elections for some or all of their judges. NATIONAL
CENTER FOR STATE COURTS, CALL TO ACTION: STATEMENT OF THE NATIONAL SUMMIT ON
IMPROVING JUDICIAL SELECTION 12 (expanded ed. 2002) [hereinafter CALL TO ACTION],
available at http://www.ncsconline.org/D_Research/CallToActionCommentary.pdf (last visited
Apr. 13, 2004); see also Roy Schotland, To the Endangered Species List, Add: Nonpartisan
Judicial Elections, 39 WILLAMETTE L. REV. 1397 (2003) [hereinafter Schotland, Nonpartisan
Judicial Elections] (discussing the threat to nonpartisan judicial elections posed by recent
federal court cases, the increased politicization of judicial campaigns, and the ensuing conflict
within both federal and state legislatures over the choice of judicial candidates).

°* Roy Schotland, Financing Judicial Elections, 2000: Change and Challenge, 201 LAW REV.
MICH. ST. U. DETROIT C. L. 849, 890-91 (2001).

* See Shirley S. Abrahamson, The Ballot and the Bench, 76 N.Y.U. L. REV. 973, 992 (2001);
see also Steven P. Croley, The Majoritarian Difficulty: Elective Judiciaries and the Rule of
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In recent years, the debate has been centered around the threat
to judicial impartiality arising from the out-of-control special
interest financing of judicial elections. For example, in 2000,
special interest groups—excluding political parties—spent
$16,000,000 on judicial races in only five states.” These spiraling
judicial election campaign expenditures by special interest groups,
combined with the pernicious rhetoric directed at courts and
individual judges by many of those groups, are perceived by
numerous commentators as threatening to eventually erode the
public’s confidence in the impartiality of the judicial branch.

In an attempt to preserve some measure of integrity in state
judicial elections, the National Center for State Courts has made a
number of recommendations aimed at negating any advantage a
judicial candidate might gain through demagogic campaign tactics
and rhetoric. Some of the pertinent recommendations include:

Educational programs on state elections laws, judicial

canons, and sanctions for [judicial conduct] code violations . .

. . “Hotlines”. . . established by the Legislature, the

Judiciary, or the appropriate judicial discipline body to

respond expeditiously to questions about campaign conduct,

campaign finance, judicial ethics, or related issues . .

. [and] [n]Jon-governmental monitoring groups . .

. established to encourage fair and ethical judicial

campaigns.®
The recommendations appear to have been premised on the
assumed validity of the state judicial conduct codes that regulate, in
varying degrees, judicial campaign speech. However, any
ameliorating effect those recommendations might have on the
current judicial election environment is likely to be negligible in
light of Republican Party v. White,” a decision that appears to
forecast the constitutional demise of most state judicial campaign
speech regulations.

This essay briefly examines the White case to make two
observations about the future of judicial elections. The first is that
although the “announce” provision was contained in the judicial
codes of only eight states when White was decided, the reasons

Law, 62 U. CHI. L. REV. 689, 730-32 (1995) (noting the lack of incentive for voters to learn
about judicial candidates).

5 Schotland, Nonpartisan Judicial Elections, supra note 1, at 1405.

6 CALL TO ACTION, supra note 1, at 8.

7 536 U.S. 765 (2002).
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underlying the Supreme Court’s rejection of Minnesota’s asserted
interest in regulating judicial campaign speech will likely promote
future successful challenges to other state judicial election speech
restrictions. The second point flows from the first: To the extent
that campaign speech regulation is impermissible, the degree to
which judicial elections will resemble partisan, promise-driven
elections will likely increase, and thereby continue the steady
erosion of the public’s confidence in the judiciary’s impartiality and
dedication to enforcement of the rule of law.

In White, Justice Scalia, joined by Chief Justice Rehnquist, and
Justices O’Connor, Kennedy, and Thomas, held that Minnesota’s
judicial conduct code provision prohibiting judicial candidates from
announcing their views on disputed legal and political issues—the
announce clause—was unconstitutional because it violated the First
Amendment rights of judicial candidates and voters.® Using a strict
scrutiny analysis, the majority concluded that the announce clause
was not narrowly tailored to serve Minnesota’s asserted interest in
preserving judicial impartiality and the public’s confidence in that
impartiality.” According to the majority, Minnesota’s assertions
regarding the compelling need to preserve the appearance and
reality of judicial impartiality were undermined for at least three
reasons:

First, to the extent that judicial impartiality is intended to ensure
a litigant due process of law (freedom from judicial bias), the
majority concluded that the announce clause does not serve that
interest because it limits speech about issues, not just about parties
in cases. According to the majority, a judge applying the law in a
case in which he or she has publicly announced a certain view of the
law is not favoring any party—instead the judge is applying the law
even-handedly as he or she sees it."

Second, the majority opined that judges are never completely
impartial on issues presented to them in the sense that they lack a

8 Id. at 788.

° Id. at 776.

' Id. at 776-77. It is interesting to note, however, that Justice Scalia agreed to recuse
himself from the pledge of allegiance case, Elk Grove Unified School District v. Newdow, No.
02-1624 (filed May 9, 2003), in light of his comments at a Knights of Columbus event, in
which he criticized the manner in which the courts and society have handled church-state
issues. See Tony Mauro, Ethics of Recusal: Justice Scalia’s Decision to Remove Himself from
a Case Sparks Debate on Judges’ Speech, LEGAL TIMES, Oct. 20, 2003, at 13 (hypothesizing
that Justice Scalia’s “recusal may also open a new front in the growing debate over what
judges should and should not say off the bench—a debate fueled in part by Scalia’s own
majority opinion in” Republican Party v. White).
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preconception for or against a particular legal view, because to be
“learned in the law”' means that judges have acquired various
views on the law and legal issues in their previous lives as lawyers
and then as part of their maturation on the bench. In other words,
lawyers and judges with well-developed predispositions to certain
legal issues ought to be considered the most capable on the bench,
because judges without well-formed views on controversial legal and
political issues lack the requisite knowledge for judicial office.
Similarly, it seemed incongruent to the majority to regulate public
campaign speech about controversial legal issues, although judges
are permitted to write and publish about those controversial issues
immediately before or after a judicial campaign.'

Finally, the majority rejected Minnesota’s assertion that the
difference between the state judiciary’s core function—enforcement
of the rule of law regardless of the perceived popular will—and the
representative role of the other promise-constituency driven
branches of government justified a restriction on campaign speech.
Instead, the majority asserted that in developing the common law
and in shaping state constitutions, elected state supreme court
judges are performing law-making functions similar to the other
representative branches of government—which, according to Justice
Scalia, 1s “precisely why the election of state judges became
popular.”’?

In summary, the majority in White is of the view that a state may
not choose to select judges by popular vote and, at the same time,
restrict the type and flow of information that may be made available
to the voters during a judicial campaign.'*

Although, as previously noted, the announce clause was law in
only eight states, the White decision necessarily impacts all elective
states, because nearly all elective states limit, in one way or
another, what a candidate may say when campaigning for the
bench. White purports not to reach the “pledges or promises”"
limitation that is present in the judicial codes of most states.'

"' White, 536 U.S. at 778 (quoting MINN. CONST. art. VI, § 5).

2 Id. at 779-80.

B Id. at 784.

' Indeed, Justice O’Connor’s concurring opinion indicates that she believes that although
there is something terribly wrong with electing state judges, it is nevertheless a permissible,
albeit self-inflicted, wound. Id. at 792 (O’Connor, J., concurring).

" Id. at 770.

1 See, for example, OR. CODE OF JUD. CONDUCT JR 4-102(B) (2004), which provides that:
“With respect to any election or appointment for judicial public office, a judicial candidate
shall not knowingly . . . [m]ake pledges or promises of conduct in office that could inhibit or









